Western® Graduate&PostdoctoralStudies Western University

Scholarship@Western

Electronic Thesis and Dissertation Repository

August 2012

The Problem of the Penumbra: Elementary School
Principals' Exercise of Discretion in Student
Disciplinary Issues

Nora M. Findlay
The University of Western Ontario

Supervisor

Dr. G. M. Dickinson

The University of Western Ontario
Graduate Program in Education

A thesis submitted in partial fulfillment of the requirements for the degree in Doctor of Philosophy

© Nora M. Findlay 2012

Follow this and additional works at: https://irlib.uwo.ca/etd
b Part of the Educational Administration and Supervision Commons

Recommended Citation

Findlay, Nora M., "The Problem of the Penumbra: Elementary School Principals’ Exercise of Discretion in Student Disciplinary Issues"
(2012). Electronic Thesis and Dissertation Repository. 689.
https://irlibuwo.ca/etd/689

This Dissertation/ Thesis is brought to you for free and open access by Scholarship@Western. It has been accepted for inclusion in Electronic Thesis

and Dissertation Repository by an authorized administrator of Scholarship@Western. For more information, please contact tadam@uwo.ca.

www.manharaa.com



https://ir.lib.uwo.ca?utm_source=ir.lib.uwo.ca%2Fetd%2F689&utm_medium=PDF&utm_campaign=PDFCoverPages
https://ir.lib.uwo.ca/etd?utm_source=ir.lib.uwo.ca%2Fetd%2F689&utm_medium=PDF&utm_campaign=PDFCoverPages
https://ir.lib.uwo.ca/etd?utm_source=ir.lib.uwo.ca%2Fetd%2F689&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/787?utm_source=ir.lib.uwo.ca%2Fetd%2F689&utm_medium=PDF&utm_campaign=PDFCoverPages
https://ir.lib.uwo.ca/etd/689?utm_source=ir.lib.uwo.ca%2Fetd%2F689&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:tadam@uwo.ca

THE PROBLEM OF THE PENUMBRA: ELEMENTARY SCHOOL PRINCIPALS’
EXERCISE OF DISCRETION IN STUDENT DISCIPLINARY ISSUES

Problem of the Penumbra: Discretion and Student Disciplinary Issues

Monograph

by

Nora Margaret Findlay

Graduate Program in Educational Policy Studies

A thesis submitted in partial fulfillment
of the requirements for the degree of
Doctor of Philosophy

The School of Graduate and Postdoctoral Studies
Western University
London, Ontario, Canada

© Nora M. Findlay 2012

www.manharaa.com



WESTERN UNIVERSITY
School of Graduate and Postdoctoral Studies

CERTIFICATE OF EXAMINATION

Supervisor Examiners
Dr. Gregory M. Dickinson Dr. Jason Brown

Supervisory Committee

Dr. Peter Jaffe

Dr. Alan Leschied

Professor A. Wayne MacKay

Dr. Jerry Paquette

Dr. Alan Pomfret

The thesis by

Nora Margaret Findlay
entitled:

The Problem of the Penumbra: Elementary School Principals’ Exercise of
Discretion in Student Disciplinary Issues

is accepted in partial fulfillment of the
requirements for the degree of
Doctor of Philosophy

Date Chair of the Thesis Examination Board

www.manaraa.com



Abstract

Maintaining order and discipline is one of the most challenging aspects of the school-based
administrator’s role. School officials make disciplinary decisions within a context that is
established, in part, by case law, legislation and regulations, school board policies and social,
organizational and individual values. The exercise of administrative discretion is vital to the
decision-making process. It offers school leaders creativity and flexibility. The
interpretation and implementation of school discipline policies by in-school administrators
can provide insight into their discretionary decision-making. The purpose of this study was to
determine how principals in an urban school division in Western Canada negotiated within
the legal parameters of discretion as it is delegated to them in legislation and school board
policy in order to be faithful to their own values system in matters of student discipline. The
study assumed Christopher Hodgkinson’s hierarchy of values as a theoretical framework for
examining the administrators’ decision-making, and used H.L.A. Hart’s concept of law as a
system of rules as an additional lens through which to view the exercise of administrative
discretion. Employing an interpretive qualitative research methodology, the researcher
conducted in-depth, semi-structured interviews with ten elementary school principals.
Findings of the research reflect that the way principals perceived the exercise of discretion
enabled them to maintain school safety, to be, in their judgment, fair and just in decision-
making in disciplinary situations, to balance competing rights in the school setting and to
make decisions in what they understood to be the best interests of their students. The
principals’ exercise of discretion, however, appeared to be subject to various values and
influences which could lead to injustice and arbitrariness in decision-making. In the end, |
concluded discretionary power should be structured, limited and subject to review in order to
provide accountability to stakeholders. Implications of the study suggest principals should
develop greater awareness of their own values system and be reflective about their judgments
and decision-making. Schools should have clearly-defined codes of conduct, and school
divisions should outline expectations for discipline policy implementation and adherence by

principals.

Keywords

Administrative Discretion, School Administration, Elementary Principals, Student

Discipline, Christopher Hodgkinson, H.L.A. Hart, Decision-Making, Values, School Law
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CHAPTER 1
1 Introduction and Statement of Problem

As a teacher | possess tremendous power to

make a child’s life miserable or joyous. I can

be a tool of torture or an instrument of inspiration.

I can humiliate, humour, hurt or heal. In all

situations it is my response that decides whether a

crisis will be escalated or de-escalated, and a

child humanized or dehumanized. (Ginott, 1972, pp. 15-16)

One of the most challenging and time-consuming aspects of the in-school
administrator’s role is that of maintaining order and discipline, the twin legal imperatives
that form the core of administrative practice, and without which the educational mission
of the school could not be accomplished. As iterated in the United States Supreme Court
ruling in New Jersey v. T.L.O. (1985), “without first establishing discipline and
maintaining order, teachers cannot begin to educate their students” (p 747). Also
inherent in the administrator’s responsibility is the obligation to ensure school safety, and
fair and appropriate discipline can help to establish such an environment (Kajs, 2006).
Indeed, Hyman and Perone (1998) suggest that if the perception by pupils is that “school
personnel, especially the principal, are fair and caring,” then “they have a stake in making
the school safe” (p. 12). Bundy (2006), however, describes student discipline as an “age
old concern” of school principals (p. 2) and suggests it is one of the “most contentious
issues in the struggle for improving student achievement” (p. 113). Brady (2002)

concurs, adding that the “issues of school and student discipline continue to be a
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persistent and difficult problem for educators” (p. 160). Furthermore, the research of
Gall (2010) finds that school discipline may not foster “collaboration between school
authorities and student” (p. 137), and suggests “the disconnect between school authorities
and students (whether real or perceived) as caused by many practices of school discipline
is a problem” (p. 138). Again, the United States Supreme Court underscores the
importance of discipline in schools when it opines “one who does not comprehend the
meaning and necessity of discipline is handicapped not merely in his education but
throughout his subsequent life,” and equates students’ understanding of the “necessity of
rules and obedience” with the importance of “learning to read and write” (Goss v. Lopez,
1975, p. 745). The Court goes on to identify “the classroom [as] the laboratory in which
this lesson of life [the lesson of discipline] is best learned” (p. 746). The Supreme Court
of Canada, too, grapples with the meaning of discipline in Canadian Foundation for
Children v. Canada (2004). McLachlin C. J. acknowledges the “unclear and
inconsistent” messages sent in the past by courts which have endeavored to define what is
“reasonable under the circumstances” in cases of child discipline (para. 39). She admits,
though, “on occasion, judges erroneously applied their own subjective views on what
constitutes reasonable discipline—views as varied as different judges’ backgrounds”
(para. 39).
1.1 Decision-Making in School Administration

Instances of student misbehavior occur in schools on a daily basis; frequently,
these incidents result in the application of any one of a number of disciplinary measures.
The significance of these disciplinary responses cannot be understated—the substantial

authority educators and school administrators wield may have lasting effects upon
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students, and research reveals school disciplinary practices may disproportionately affect
minority students (Brady, 2002; Clark, 2002; Fenning & Rose, 2007; Mendez & Knoff,
2003; Torres & Stefkovich, 2009; Townsend, 2000), and may contribute to early leaving
of school (Mendez & Knoff, 2003; Ruck & Wortley, 2002; Wu, Pink, Crain & Moles,
1982).1 Seventy-five percent of those educators surveyed in a study on the work life and
health of Saskatchewan teachers agreed disciplining students was one of the negative
stressors contributing to the “difficulties and complexities of teaching” (Martin,
Dolmage, & Sharpe, 2012, p. 14). Although there often is little agreement among
educators, discipline should be educative, corrective, supportive, and equitable.
According to Kajs (2006), while discipline may be seen as “retributive, preventative, or
rehabilitative,” usually it is “associated with punishment” (p. 18; see also Duke, 2002;
Fenning & Rose, 2007). Ackerman (2003), in a similar way, identifies the use of
punitive and physical sanctions as the “overarching focus of American school discipline”
(p. 14; see also Kafka, 2006, p. 239). Hyman and Weiler’s (1994) study also notes the
use of “punitive sanctions” (p. 128) in school discipline as being one of six common
stressors that are “considered to be abusive to children” (p. 129). Furthermore, “get
tough” discipline approaches, such as zero tolerance policies, which are prescriptive and
punishment-based, have not proven to be effective or to reduce serious incidents in
schools and, in fact, may have unintended negative results (Casella, 2003; Clark, 2002;

Dunbar & Villarruel, 2002; Nelson, 2008; Skiba, 2002). Consequently, school-based

! In Canada, the dropout rates for young women are 6.6% of the school population, while for young men
they were 10.3% in 2009-2010. Graduation rates, on the other hand, were 81% for females and 73% for
males (Statistics Canada, 2011, p. 3). Furthermore, nearly “40% of Aboriginal people in Canada have not
completed high school”, as compared with “just over 20% of the total population” (Levin, 2009, p. 689).
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administrators frequently wrestle with the tension that exists between being, and/or being
perceived as being, either too harsh or too weak in dealing with disciplinary issues, since
much of their effectiveness as school leaders may be determined in this way by students,
staff and parents (Axelrod, 2010).
1.2 Role of Decision-Making

At the same time, decision-making has been described as the “sine qua non
[emphasis in original]” of educational administration (S.H. Davis, 2004, p. 621; see also
Hodgkinson, 1978b; Tuten, 2000), consisting of far more than “the mechanical
application of existing rules, regulations and various levels of school and school-related
policy” (Frick, 2009, p. 50; see also Begley, 1999). Indeed, Ashbaugh and Kasten
(1984) believe the “unbalanced” and “undue emphasis upon technical proficiency” of
leaders is misplaced (p. 195), and Roche’s (1999) study also “challenges the traditional
perspective of the school administrators as rational, technical bureaucrats” (p. 264).
Millerborg and Hyle’s (1991) survey of over 300 elementary and secondary principals in
Washington, DC, suggests that “ethical principles, not the technical aspect” of
educational administration, drive educational decisions (p. 17). Davis (2004) insists
classical positivist decision-making models that reflect “dispassionate analysis, not
emotion or subjectivity [are] a myth,” since they do not provide effective responses for
decision-making in the world of schools (see also Bundy, 2006; Morris, Crowson,
Hurwitz and Porter-Gehrie, 1984). Tuten (2006) quite simply concludes “scholars and
practitioners fail to understand how school administrators make decisions in the

workplace” (p. 56).
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Studies suggest that principals’ decision-making often takes place in “episodic
intervals” with nearly half their time spent in activities lasting less than four minutes
(Crowson & Porter-Gehrie, 1980, p. 51). Other estimates suggest they attend to nearly
150 tasks per day (Calabrese & Zepeda, 1999, p. 7; see also Kmetz & Willower, 1982),
which can result in almost 400 separate daily interactions (Manasse, 1985, p. 441, see
also Mertz, & McNeely, 1998). Morris et al. (1984) describe the role of the secondary
principal as having a “fractionated, piecemeal character” (p. 53), Calabrese and Zepeda
(1999) note its “hectic” “rapid-fire” and “unpredictable” nature (p. 7), and Willower and
Licata (1997) point to the “brief, fragmented, and often interrupted activities” engaged in
by school administrators (p. 1). Roher and Wormwell (2000) highlight the manner in
which principals are “bombarded” and “overwhelmed by demands” (p. 217) as they rush
“from task to task, not completing one before another interrupts them” (p. 218; see also
Hodgkinson, 1991, p. 58). Gronn (2003b) identifies the “work intensification” (p. 18) in
describing “the new work of educational leaders: long hours, endless demands, punishing
pace and continual frustration” (p. 68). W. D. Greenfield (1995) comments on the
“action-oriented” work of the principal, complete with “ambiguity and uncertainty” in a
“demand environment” (p. 63). The research, however, does not appear to distinguish
between frequency of interactions in schools where principals are the sole on-site
administrator and frequency of interactions in settings where vice-principals or assistant
principals also assume administrative duties. Nonetheless, as multi-taskers
extraordinaires, principals make countless spur-of-the-moment decisions while

supervising a lunchroom or while conversing with staff or students as they scurry down a
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hallway,2 and Calabrese and Zepeda (1999) insist they often cannot afford “the luxury of
delayed decision-making” (p. 8).
1.3 Notion of Values in Educational Administration
Much of the literature suggests there is little support for a positivist turn in
administration and identifies the assumptions of the value-laden nature of educational
administration (Ashbaugh & Kasten, 1984; Begley, 2003; Hodgkinson, 1978b, 1983,
1991, 1996; Willower & Licata, 1997). As T. Greenfield (1993) explains, “the central
questions of administration deal not so much with what is, but with what ought to be;
they deal with values and morality” (p. 194). Moreover, he claims, “the school is
[emphasis in original] a crux of value and for value. It is the crux of value and of
administrative value” (T. Greenfield, 1993, p. 192). Arguing against Simon’s (1957)
and others’ traditional assumption that “de-valued, but rational decision-making is
desirable, attainable and scientifically verifiable,” T. Greenfield (1993) contends the
“science of administration” misses the “moral and educative task of administration,”
that is, the “dimensions that deal with values and morality” (p. 194). Simon’s (1957)
search for effectiveness and efficiency in organizations by focusing on increased
rationality and the factual basis for decision-making (Griffiths, 1959) is antithetical to
the subjectivist assumptions of a phenomenological approach. T. Greenfield (1980)
queries “but how can the administrator be logical and rational in decision-making?
How can he make the decision flow from facts rather than from an attitude towards the

facts or from personal values [emphasis in original]?” (p. 44). In acknowledging the

2 . . . L
Allison and Morfitt ‘s (1996) study of the time-span for task completion for principals and other school
administrators provides an alternate context for their administrative duties.
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limits of individual decision-making, Simon (1957) contends “two persons, given the
same possible alternatives, the same values, the same knowledge, can rationally reach
only the same decision” (p. 241); thus, there is a need for a science of administrative
theory. Moreover, “within the area of discretion, once an individual has decided on the
basis of his personal motives to recognize the organizational objectives, his further
behavior is determined not by personal motives, but by the demands of efficiency”

(p. 204). T. Greenfield (1986), however, rejects what he terms this “neutered science”
in administration that “relieves the anxiety of decision-making and removes the
administrator’s sense of responsibility for his decisions” (p. 62).

W. D. Greenfield (1995) concurs, explaining “schools differ from most other
types of organizations™ in that they are “uniquely moral enterprises” (p. 61), and he
insists it is the “special responsibility”” of school administrators “to consider the value
premises underlying their actions and decisions” (p. 69). He contends “valuing is central
in the doing of school administration” (W. D. Greenfield, 2004, p. 191). Leithwood,
Begley and Cousins (1992) also propose that school leaders at all levels of experience
rely on a “‘common core of values in their problem-solving” (p. 107). Toews (1981), too,
maintains the issues school administrators face “involve the weighing of social and
personal values” (p. 6), and the making of decisions that are “prescriptive or proscriptive”
requires them to make “moral judgements” (pp. 6-7). Leithwood and Steinbach (1995)
attest to the pervasiveness of values in school administrators’ decision-making and
further suggest these values are influenced by administrators’ “religion, educational
training, school district philosophy, and role models™ in addition to their professional and

personal life experiences (p. 189). Millerborg and Hyle (1991) appear to agree. They
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argue for greater attention on ethical decision-making in administrator preparation
programs since administrators’ ethical belief systems depend upon the “nature of the
values they have internalized” and significantly affect their decision patterns (Millerborg
& Hyle, 1991, p. 4). Roche’s (1999) research reveals that when principals are faced with
moral dilemmas they “must choose one value or set of values over another” (p. 256; see
also Campbell-Evans, 1988). Ashbaugh and Kasten (1984) observe that administration
consists of the “process of making decisions” and that decision-making “inevitably
involve[s] values” (p. 196); consequently, it is the “value-based aspect” of decision-
making “that makes administration difficult” (p. 196). Finally, Begley (1999) considers
the “resurgence of interest in values as an influence on administrative practice” and
attributes this focus to the “increasingly pluralistic societies” in which school leaders
function, and which result in an administrative practice that has become “less predictable,
less structured, and more conflict-laden” (p. 238).
1.4 Discretion in Administrators’ Decision-Making

That administrators in organizations exercise discretion in their decision-making
is also well-established. Manley-Casimir (1977-78), for one, argues discretion is “vital”
to administrators in their decision-making, allowing them “flexibility” and creativity
(p. 84), and he also pointedly maintains any model of administrative decision-making
must involve a consideration of discretion (personal communication, November 19,
2009). In his insightful analysis, Hawkins (1997) contends discretion is pervasive and is
part of the daily behavior of administrative officials. Lacey (1992) muses about whether
a “decision” can usefully be considered apart from “discretion” (p. 380), and Galligan

(1986) submits it is “hard to imagine a decision which does not involve some discretion”
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(p. 11). Toews (1981) claims the exercise of discretion is “widespread” (p. 7), while
Paquette and Allison (1997) contribute the view that discretion is at the “heart of
administrative action” (p. 165). Sossin (2002) explains discretion “arises whenever
bureaucrats have a choice as to how to exercise their authority. Construed broadly,
virtually every administrative act contains some measure of discretion” (p. 839). Handler
(1992) maintains “discretion is ubiquitous™ and, as a result, it is “difficult to define”
(p. 331). Furthermore, in the implementation of public policy, Handler (1986) argues,
discretion is “inevitable” (p. 11) and should be seen as “necessary and desirable” (p. 11).
Morris et al. (1984) argue principals’ exercise of discretion is one aspect of behavior that
influences “the total learning community” (p. 30), and narrowing the focus, Leithwood et
al. (1992) suggest secondary school principals may have the opportunity to exercise more
discretion than their elementary counterparts. Finally, the research of Meyer, Macmillan
and Northfield (2009) into principal succession reveals “principals have a framework for
decision-making that incorporates conscience and discretion” (p. 32). Their study found
“the principals’ use of conscience and discretion implicit in the decision-making process
helped to explain their values in use” (Meyer et al., 2009, p. 22), and they conclude
“one’s conscience interprets under which contexts, under what influences, and to what
degree the principal will exercise personal and professional discretion” (p. 33).
1.5 Discretionary Decision-Making in Schools

Baldridge (1995) defines policy-making as “the art of setting parameters for the
actions of a group’s members,” and cites the creation of laws as but one example of
“policy-making which governs the behavior of those within a legal system” (p. 44). If

the boundaries of administrative action are established through legislation and policy,
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then the existence of discretion may be considered as absolutely essential for the more
pragmatic functioning of complex organizations, including schools:

The school system operates within a dense legal, political, and

social environment. It is subject to municipal, state, and federal

laws and regulations. As a professionally oriented organization,

it is influenced by professional educators, ideologies, licensing

requirements, employment laws, and so forth. Nevertheless,

within these constraints and influences, there is room to maneuver,

to develop and modify styles and patterns of operations, to create

and emphasize certain programs. (Handler, 1986, p. 10)

Clearly, a number of conflicting interests, standards, expectations, and obligations
exist within the highly complex organizations that are schools; however, within that
sphere there is considerable opportunity for discretion to flourish. Torres and Chen
(2006) also observe that, given the intricacies of modern bureaucracies, discretion may be
“indispensible” in the implementation of policy. They describe its intricate and multi-
layered nature as being those “options or actions not encompassed or governed in
formalized law or rules” (p. 190). They further suggest policy implementation in some
fields may require stricter adherence to policy directives than in others where greater
discretion and choice are needed in order for implementation to be effective. Discretion
in decision-making by administrators in schools appears to be exercised in many areas.
For example, Handler (1986) suggests that in cases of special education, which require
programs that are “judgmental, professional, flexible, experimental” (p. 3), student

placement decisions “should be discretionary” (p. 3) because of knowledge gaps about
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student performance and achievement, while Larsen and Akmal (2007) identify the
implementation of student retention policies as being another area where administrative
discretion is required.

It may be argued, however, of even greater significance is the “Janus-like
character of discretion” that may be manifested “benevolently or malevolently,
reasonably or unreasonably, justly or unjustly” (Manley-Casimir, 1977-78, p. 84). As
well, Hall’s (1999) reference to the “dual nature” of discretion (p. 159) and K.C. Davis’
(1969) admonition that discretion can provide the opportunity for “beneficence or
tyranny, either justice or injustice, [or] either reasonableness or arbitrariness” (p. 3; see
also Handler, 1986) reflect its highly complex character and offer compelling reasons for
further study of the manner in which discretion operates in decision-making.

1.6 School-Based Administrators and Discipline

Principals are generally considered to be leaders of the instructional program
(Lunenburg & Ornstein, 2008; Morris et al., 1984; see also Mertz & McNeely, 1998) or
to influence the learning program through their leadership (Brubaker & Simon, 1987;
Supovitz, Sirinides, & May, 2010; see also Leithwood et al., 1992). Yet Hanson (2003)
maintains school administrators “give most of their attention to managing the school and
pupil control” (p. 95; see also Doud & Keller, 1998), and W. D. Greenfield (1995)
explains that although principals would prefer to focus upon matters of instruction, “this
appears not to be the case” (p. 79). In arguing for a distributed leadership paradigm,
Gronn (2003b) acknowledges that while leadership is the “core responsibility of
principals and superintendents” (p. 16), they are not “automatically [leaders] by virtue of

being administrators and managers” (p. 17). Bundy (2006) contends principals have
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“responsibility for student achievement and improvement” (p. 1), but their instructional
leadership is also assumed in the “arena of student behavioral management” (p. 101).
Birrell and Marshall (2007) surmise much of a principal’s time is diverted from a focus
on curriculum and school leadership to disciplinary issues, while Kmetz and Willower’s
(1982) research reveals principals spend “considerable time on pupil control” (p. 74).
Dempster and Berry’s (2003) study of Australian principals found they spent a
“disproportionate amount of time” on social problems, such as drug use among students,
and, as a result, a significant amount of their time was diverted from curricular planning
(p. 463). My own administrative experience supports these assertions; much of my role
as an in-school administrator focuses on responding to the many complex social issues
found in today’s diverse and inclusive school settings.

When administrators make decisions in matters of student discipline, they are
often required not only to problem solve but also to resolve ethical dilemmas (Cranston,
Ehrich, & Kimber, 2006; Tuten, 2006). In order to better “appreciate the responses of
leaders to complex and non-routine problems,” Leithwood et al. (1992), however,
suggest decision-making should be considered “only one form of problem-solving”

(p. 9). Begley (1999b) extends this argument by contending that in contemporary school
settings “traditional rational notions of problem solving” are rendered obsolete in some
respects because school-based administrators “increasingly encounter situations where
consensus cannot be achieved,” since “there may be no solution possible that will satisfy
all” (p. 239; see also Begley, 2010). Most of the issues they face are intricate and multi-
faceted, reflecting the complexity of the contemporary role of the school official and the

challenges found in the pluralism and diversity of today’s schools (Begley, 1996, 1999b,
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2010; Bundy, 2006; Davis & Davis, 2004). Indeed, Cuban (2001) defines many of the
“wicked problems” or “dilemmas” faced by administrators and educators as “ill-defined,
ambiguous, [and] complicated,” requiring “undesirable choices between competing,
highly prized values that cannot be simultaneously or fully satisfied” (p. 10). Leithwood
et al. (1992) define what they term “swampy problems” in schools as “non-routine”

(p. 46) problems “about which the solver possesses very little knowledge regarding how
to accomplish some valued goal” (p. 43).

School administrators, it follows, use discretion as a response to value conflicts
(Begley, 2004; see also Meyer et al., 2009) and to ethical dilemmas (Cranston et al.,
2006; Haynes & Licata, 1995). Hall’s (1999) research demonstrates administrators “rely
on their core values in their use of discretion” (p. 96). Lunenburg and Ornstein (2008)
echo these assertions and maintain school officials “are granted wide discretion in
disciplining students” (p. 384), while the work of Morris et al. (1984) highlights the
notion principals exercise discretion when they discipline students. Every one of the
twenty-eight administrators and teachers surveyed in Ackerman’s (2003) study “noted the
use of personal judgment and discretion in every disciplinary situation faced, regardless
of the infraction” (p. 51). Rossow (1984) extends the argument and suggests the
“exercise of discretion in the decision to suspend is fraught with opportunities for subtle
prejudices to come into play, and especially in the context of other identified
discriminatory policies, may be constitutionally unsound. Three sensitive classifications
spring to mind in the school environment: race, gender and social class” (p. 428). A
study by Chesler et al. (1979) found that “school administration has enormous discretion

in deciding what behavior to prosecute and what behavior not to prosecute” and, as a
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result, the researchers concluded due process and fairness may be called into question
through the arbitrary use of power (p. 503). Most importantly, then, it is through
administrators’ exercise of discretionary power in matters of student discipline that “the
school’s recognition or denial of student rights and interests assumes sharpest focus”
(Manley-Casimir, 1977-78, p. 84).

However, certain studies suggest even when the ability to exercise administrative
discretion is removed, some school administrators still exercise discretion. For example,
when policies mandate that no discretion is to be used, such as in zero tolerance
discipline regimes, Faulk (2006) maintains administrators continue to exercise
“considerable judgment” (p. 109), and their discretionary decisions in these situations
raises “questions about the equitable treatment of students” (p. 99). Torres and Chen
(2006) likewise claim the limiting of discretion may lead to “overly punitive
consequences” (p. 191) for students. Ackerman (2003) builds upon this argument and
wonders if zero tolerance discipline ever appears in a “pure form” (p. 31) since
administrators implement zero tolerance policies based on the “level of discretion” they
assume (p. 24). Her study reveals zero tolerance policies are used at the discretion of
educators, and that a misinterpretation of “law and policy” by school officials is
associated with zero tolerance (Ackerman, 2003, p. 22). Although Tuten (2006) notes the
pervasiveness of the exercise of administrative discretion in student discipline, her
research reveals the greater the potential for school violence in any school situation, the
less likely educators are to exercise discretion. If, as Paquette and Allison (1998)
contend, discretion is “ultimately the power to do what one wants or believes best given

one’s particular mix of motives, values and cultural context, in a particular case or set of
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similar cases” (p. 173), school officials may be seen to wield significant authority over
students, especially in matters of student discipline. In their discretionary decision-
making, then, administrators must balance their obligation to protect and respect student
rights in the school setting against their duty to maintain school safety and to preserve
order.
1.7 Purpose of the Study

School-based administrators derive their authority in part, through case law,
legislation and regulations, and school board policies, and they make decisions within a
context that is established by social, organizational, individual, and other values. They
interpret what these influences mean in specific cases. Authority is assumed to be
“unquestioning recognition by those who are asked to obey; neither coercion nor
persuasion is needed,” and may be “vested in persons” and granted on a “personal” level,
as in “the relation between parent and child, between teacher and pupil,” or “vested in
offices” in governments or institutions (Arendt, 1986, p. 65). Hemmings (2003) contends
“authority [between educators, administrators, and students] is crucial for meeting the
formal goals of schooling” and is “typically rendered in models of educational policy and
pedagogical practice” (p. 417). As McCarthy and Soodak (2007) reason, imbued with
authority then, administrators often must “achieve a balance” between competing rights
in the school setting in order to ensure school safety, and they “must exercise their
discretion in negotiating just consequences for students with and without disabilities in
the absence of clear guidelines and within a culture of accountability and public scrutiny”
(p. 459). Many scholars have noted administrators’ exercise of discretion, or use of

judgment, in student disciplinary issues (Ackerman, 2003; Chesler et al., 1979; Clark,
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2002; Hall, 1999; Heilmann, 2006; Lufler, 1979; Manley-Casimir, 1977—78; Rossow,
1984). Yet, discretion appears to be an elusive notion, and has been variously described
as “sponge-like because it absorbs the values, assumptions, and preferences to which it is
exposed” (Sossin, 2005, pp. 438—439), a “calculus” (Manley-Casimir, personal
communication, November 19, 2009), and a matrix of obligations, influences and
responsibilities (Vinzant & Crothers, 1998). Paquette and Allison (1997) describe
discretion as “many-faceted and eminently situational”; consequently, what it is “depends
on where [one sits]” (p. 179).

This study lends insight, through description and explanation, into current
knowledge of how principals make meaning of their exercise of discretion in their
disciplinary decision-making processes. The inquiry seeks to determine how
administrative discretion structures, confines, directs, supports or refines school
administrators’ decision-making, and how they negotiate within the legal parameters of
discretion in order to maintain their own value systems. The goals of the study reflect a
values paradigm in educational administration woven within a theoretical framework of
modern legal positivism. Such a framework, | believe, can lead to greater appreciation of
the practice of valuation in principals’ disciplinary decision-making within the structures
and constraints of administrative discretion.

1.8 The Research Question

As evidenced in a review of the literature, and despite repeated calls for further
investigation of principals’ exercise of discretion, there is little research describing how
Canadian school-based administrators understand their exercise of discretion or

explaining how it is exercised in school disciplinary issues. As a result, the research
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question is as follows: How do school principals negotiate within the legal parameters of
discretion in order to maintain their own values system when they make decisions in
matters of school discipline?
The research question comprises the following sub-questions:
1. What is the nature of discretion in general?
2. What are the influences on discretion?
3. How is discretion understood and practiced by school administrators in their
decision-making?
4. What influences, values, or circumstances do school administrators consider in
their decision-making?
5. Is there a hierarchy of influences, values, or circumstances that shape school
administrators’ exercise of discretion in their decision-making?
6. What kind(s) of knowledge do school administrators believe they need in order
to make discretionary decisions in matters of student discipline?
7. What do school administrators perceive to be appropriate and inappropriate
exercises of discretion in student disciplinary issues?
8. Do school administrators believe the exercise of discretion assists or hinders
them as they work to balance competing rights in the school setting?
9. What do school administrators perceive to be an appropriate measure of
accountability for their discretionary decisions?

10. In what ways do school administrators justify their exercise of discretion?
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1.9 Significance of the Study

Many scholars and theorists have called for further inquiry into discretion.
Hawkins (1992), for one, insists that in order “to understand how law works, how the
words of law are translated into action” and how discretion may be effectively controlled,
it is necessary to know how it is exercised (p. 44). He believes discretion is of concern in
a liberal society because it permits “the substitution of the decision-maker’s own personal
standards for public, legal standards” (Hawkins, 1998, p. 414). Building upon this
notion, Sossin (2005) argues for the “lived experience” of decision-makers to be
considered in their discretionary judgments (p. 428). Cartier (2009) reasons it is
important to “care” about discretion (p. 314) since numerous legislative provisions
delegate its exercise. The nearly 15,000 statutes involving discretion which were
identified in 1970 by the Law Reform Commission of Canada would attest to her
assertion (Anisman, 1970; see also McLachlin, 1992).

The bulk of the literature considers discretion from a legal, socio-legal or social
science perspective (Cartier, 2009; Hawkins, 1992, 1998; Jones & deVillars, 2004;
Lacey, 1992; Lipsky, 1980; Mullan, 2001; Pratt & Sossin, 2009) and not necessarily from
an educational one. Biggs (1993) suggests most of the existing work focuses on
“administrative discretion in public agencies” (p. 56). This study reconceptualizes the
notion of discretion in educational administrative decision-making and locates it within
the larger scholarly tradition of administrative law. To paraphrase Sossin (2005), the
study endeavors to enable educators to speak administrative law with an educational
accent. Principals derive their authority from law, and their power to exercise discretion

in their decision-making is provided for in provincial legislation and relevant regulations,
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case law, school board policies, and, it has been contended, through legal doctrines such
as in loco parentis3 (Manley-Casimir, 1977-78; Sitch & McCoubrey, 2001), parens
patriae4 (Stelck, 2007, p. 336), and the “careful and prudent parent” standard
(Hutchinson, 2007).5 Brien (2005) also contends the fiduciary6 concept is a “‘common
law principle” that underlies the administrator and student relationship in disciplinary
issues (p. 6). La Forest (1997) similarly observes that “fiduciary obligations” are found
in many different types of relationships, such as “banker-customer, solicitor-client,
doctor-client,” (p. 122) and “teacher-student” (p. 128). Two features common to these
relationships are ““trust and confidence,’” wherein “the fiduciary has scope for the
exercise of a discretion or power,” and the “discretion or power is capable of affecting the
legal or practical interests of the principal” (p. 122).7 Arguably, much of the legislation
directing principals’ actions relates to school discipline. For example, Sections 306 and

310 of Ontario’s Education Act (1990) provide for principals to impose discretionary

3 . . . . . .
Black’s Law Dictionary defines in loco parentis as “relating to, or acting as a temporary guardian or
caretaker of a child, taking on all or some of the responsibilities of a parent” (Garner, 2009, p. 858).

4 Black’s Law Dictionary defines parens patriae as “the state in its capacity as provider of protection to
those unable to care for themselves” (Garner, 2009, p. 1221). The Education Act (1995) in Saskatchewan
in s. 150(30)(f), for example, allows for students to be disciplined in a manner “that would be exercised by
a kind, firm and judicious parent.”

> The court in Williams v. Eady (1893), in determining negligence, established the schoolmaster must
exercise the same standard of care “as a careful father would take of his boys, and there could not be a
better definition of the duty of a school master” (p. 42). The standard was affirmed in Myers v. Peel
Country Board of Education (1981) when the Supreme Court of Canada ruled “the standard of care to be
exercised by school authorities in providing for the supervision and protection of students for whom they
are responsible is that of the careful or prudent parent, described in Williams v. Eady” (p. 31).

Black’s Law Dictionary defines a fiduciary as “a person who is required to act for the benefit of another
person under matters within the scope of their relationship; one who owes to another the duties of good
faith, trust, confidence and candor” (Garner, 2009, p. 702).

La Forest (1997) maintains “discretion, influence and vulnerability are inherent in the teacher-student
dynamic [emphasis in original]” and, consequently, “there is a rebuttable presumption that teachers owe a
fiduciary obligation to their students” (p. 124).
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suspensions on students, while principals in Saskatchewan are afforded great discretion
or latitude in disciplining students under Sections 150, 151, 154, and 178 of The
Education Act (1995). Torres and Chen (2006) also predict courts generally will continue
to defer to the “expertise and judgment” (p. 191) of school officials as they exercise
discretion in dealing with students.

It may be further argued that principals exercise this discretion within a quasi-
legal system (Arum, 2003; Biggs, 1993; Bundy, 2006; Duke, 2002; Kajs, 2006; Lipsky,
1980) and, judge-like, school administrators are required to make decisions in light of
specific circumstances, a student’s history, and the effects of specific incidents upon
others. In their investigation of events, principals determine guilt or innocence and
assign the appropriate consequences. At other times, their discretionary choices can
make them agents of the police, and Dickinson (2009) astutely identifies the “worrisome
labyrinth” (p. 179) of decision-making which can lead to criminal consequences for
students. Millerborg and Hyle (1991) also allude to the “personal ethics...[and]
professional codes of ethics, policy, laws, and court decisions” that guide the decisions of
education administrators (pp. 5-6). MacKay (2008) concedes “educators must now
operate within a much more extensive and complex legal framework, including the
Charter”; he further maintains “educational administrators prefer the flexibility of broad
discretionary jurisdiction, which allows them room to maneuver in carrying out their
complex tasks” (p. 24). The United States Supreme Court in New Jersey v. T.L.O.
(1985), however, describes what it believes is the unique role of the school official as
being distinct from the “adversarial relationship” which exists between law enforcement

officers and criminals, and highlights, instead, the “commonality of interests between
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teachers and their pupils” (p. 747). Viewed through a legal lens, the discretionary
decision-making of principals can be more clearly brought into focus and can offer
insight into contemporary administrative practice with respect to how principals interpret
and apply the law while negotiating their own values systems.

Many scholars and theorists in the field of education note how little is known
about discretion in decision-making in educational administration and call for further
study (Biggs, 1993; Faulk, 2006; Hall, 1999; Heilmann, 2006; Manley-Casimir, 1977-78;
Meyer et al., 2009; Mukuria, 2002; Rossow, 1984; Torres & Chen, 2006). Toews (1981)
calls for greater insight into discretionary decision-making, contending “injustice is
probably most frequently inflicted when administrators have discretion—where rules,
principles, and standards do not offer sufficient guidelines for decision-making” (p. 3).
Faulk’s (2006) study calls for further research in “terms of how discretion is used,”
especially with respect to its “implications for equity” (p. 100) and the inconsistency in
severity of consequences for certain groups of students. In their inquiry into principals’
disciplinary decision-making and student rights, McCarthy and Soodak (2007) go even
further to note the dearth of information regarding how school administrators “understand
and enact their role in implementing democratic values [such as fairness and due process]
through school discipline practices” (p. 459), while Manley-Casimir (1977—78) envisions
the “administration of discipline as a problem of discretionary justice” (p. 97). This
inquiry lends insight into the area because, it may be argued, student perceptions of
justice and equality, tolerance, and respect are formed, in part, by disciplinary outcomes.

This study, therefore, helps to fill a gap in the existing knowledge about discretionary
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decision-making in disciplinary matters and seeks to identify “salient themes, patterns, or
categories of meaning” for the participants (Marshall & Rossman, 2006, p. 34).

Frick (2006) claims little research has been completed examining “social
categories,” such as “race, ethnicity, gender, class, age, religion and physical location,” to
the “values, moral choice and action of building level leadership” (pp. 58-59); however,
a small, but emerging body of research examines the role gender plays in principals’
decision-making (Durrah, 2009; Mertz & McNeely, 1998; Miller, Fagley, & Casella,
2009). Eagly, Karau, and Johnson (1992) more broadly examine the leadership styles of
men and women principals, while the work of Ackerman (2003) suggests that differences
between male and female teaching styles influence the levels of discretion educators
exercise in disciplinary issues (pp. 31-32). Kraft’s (1993) inquiry into the decision-
making of principals regarding staffing decisions, on the other hand, reveals that while
gender differences were “found more in the psychological reasonings used to employ
discretion than in the actual process of using it,”” gender was not found to be a
“significant factor in the use of discretion” (p. 170). Manley-Casimir’s (1977-78)
exploratory work in the area reflects different decisional premises for male and female
administrators, and recommends further research in the area of selective enforcement of
discretionary power. This study adds to the existing literature in the area.

As well, this inquiry fills a knowledge gap with respect to how administrators
understand their decision-making processes, leading to an awareness that informs their
practice. Anderson and Jones (2000) observe that “the past two decades of academic
research have seen an increasing emphasis on a need to understand the day-to-day

reflective processes and decision-making of administrators” (p. 434). However, they go
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on to note studies that “shed light on how administrators frame problems [and] engage in
day-to-day problem solving” are scarce (p. 434). In the same vein, Riehl, Larson, Short,
and Reitzug (2000) advocate for more of what they term “practical research” as a
response to practitioners’ need for knowledge to “aid in decision-making and action,”
which can lead to “increased understanding or a change of practice in the day-to-day lives
of practitioners” and which will describe their “knowledge and experience in ways that
honor the complexity of practice” (p. 397). On the other hand, as Anderson and Jones
(2000) point out, they are also critical of administrator research that provides a “limited
and singular perspective on organizational life” since it does not account for student
voices, omits teacher collaboration and creates a “false separation between administrator
and teacher” (p. 434).

Ashbaugh and Kasten (1984) note the “paucity of literature” (p. 207; see also
Frick, 2009) that pertains to values in school-based administrators’ decision-making, and
this inquiry augments the research that seeks to understand the values “undergirding
principals’ decisions” (p. 205). Campbell-Evans (1988) alludes to the need for more
research on the place of values in decision-making in educational administration. Ina
similar way, Begley (1999a) concludes that the “nature of values as influences on
administrators has not figured prominently in research” (p. 213). He further suggests that
much of the current research focus is on the adoption of values that are “organizational
or collective in nature,” and does not search for the “intention” that motivates principals
in the adoption of certain values in their decision-making (Begley, 1999b, p. 238);
however, he observes there has been what he identifies as a “resurgence of interest in

values as an influence on administrative practice,” a result of what he terms the
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“increasingly pluralistic societies” in which administrators work (p. 238). In fact, he
concludes, “value-conflict situations” are a “defining characteristic of the role for most
school principals” (p. 248). MacDonald (1998) also contends “how one positions the
values and resolves emerging values conflicts is central to the decision-making process”
(p.7).

W. D. Greenfield (2004) thinks that while “relatively little” is known about how
administrators and educators “actually make sense of their worlds,” the “sense they make
of their experience is a critical guide to their practice” and to their responses to situations
(p. 190). In outlining his recommendations for enhancing the understanding of the
experiences of school leaders, he suggests research could focus on the study of “the
meanings and perspectives underlying what school leaders are doing in their social
relations with others” (W.D. Greenfield, 2004, p. 191). In allegiance to a
phenomenological tradition, Bates (1980) argues for an understanding of the meanings
and intentions of individuals within organizations. He believes “the structure of
organizations provides only the framework within which negotiation is conducted,
priorities are formulated [and] assumptions about ends and means are debated” (p. 7), but
that it is “precisely the values and beliefs of the individual that give organizations their
meaning” (p. 8). From his perspective, an educational theory of administration must
include values an as “essential component” (p. 16), and he contends that educational
organizations cannot be understood “without taking them [values and beliefs] into
account” (Bates, 1980, p. 8).

Begley (1999b) maintains “theory and research on leadership values are highly

relevant to the field of educational administration” (p. 252), while calling for action

www.manaraa.com



25

research methods to lend insight into the nature and function of values in administrative
practice. Meanwhile, Begley and Leithwood (1989) appear convinced a “theoretical
perspective which accommodates the existence of values as influences on administrative
practice” may enhance “our understanding of administrative actions beyond that which is
possible employing the exclusively rational frameworks normally associated with
effective schools and school improvement research” (p. 27). They go on to suggest this
type of perspective “contributes to a more comprehensive description of the influences on
the administrative actions of principals” since it adds an individual’s “internal mental
processes” to the more conventional list of “contextual and process factors” normally
considered by researchers (p. 27). This study, then, also supplements existing research
on the valuation process of school principals in their decision-making and focuses on
“solving the practical problems of the day” (Begley, 1999b, p. 238).

Much of the literature that considers discretion in school administrators’
disciplinary decision-making is somewhat dated (Chesler et al., 1979; Manley-Casimir,
1977-78; Morris et al., 1984; Rossow, 1984; Toews, 1981). The investigation expands
upon previous work, in addition to augmenting more current Canadian research such as
that completed by MacDonald (1998), Hall (1999), and Heilmann (2006). While
MacDonald’s (1998) inquiry investigates principals’ decision-making processes with
respect to school violence, Hall’s (1999) study of British Columbia administrators
focuses on a particular aspect of discretionary decision-making—responding to youth
violence. Heilmann’s (2006) research more generally explores discretionary decision-
making by Manitoba principals in all areas of school administration. Toews’s (1981)

examination, for another, is a philosophical inquiry that focuses on the exercise of
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discretion in resolving ethical issues based on K.C. Davis’s (1969) theory of discretionary
justice, and seeks to develop a normative framework to aid administrators in ethical
decision-making in their practice.

Furthermore, American studies on discretion in administrative decision-making in
schools frame discretion in localized contexts based on a legal system that, although
influential, is distinct from Canadian law. Research such as that completed by Kafka
(2004), which examines the shift of the loci of discretionary decision-making authority in
schools in Los Angeles, California, is strictly a policy analysis with an historical
emphasis at the school board level. Biggs’s study (1993) focuses on a document analysis
which reviews nine United States Supreme Court decisions concerning discretion in
administrative action, but restricts its inquiry to the area of student rights.

Most importantly, however, the implications of discretionary decision-making,
or the lack thereof, with respect to the imposition of zero tolerance policies in both
Canada and the United States have brought the topic of discretion in disciplinary
decision-making to the forefront of many discussions concerning issues of social justice
and human rights (Clark, 2002; Civil Rights Project, 2000; Bhattacharjee, 2003); zero
tolerance policies eliminate the “gray area” (Dunbar & Villarruel, 2002, p. 97) in
administrators’ decisions. What is more, Dolmage (1996) vehemently argues that by
removing discretion from decision-making, as in the strict interpretation of zero tolerance
policies, and not allowing latitude for “extenuating circumstance, we deny the basic
principles which underlie our justice system” (p. 204). Torres and Chen (2006) also
claim “policies that severely limit discretion can lead to disproportionately punitive

consequences” for students (p. 190). This study, then, expands upon existing literature
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that explores the effects of discipline policies that do not allow for principals’
discretionary action. In a related way, problems connected to the inconsistency of
discipline policy interpretation and implementation, such as lost opportunities to promote
the “interpersonal development and competency” of students, or missed occasions “to
teach community, moral, and ethical values” to students (Dunbar & Villarruel, 2002,

p. 84) may negatively affect student behavior and outcomes. The inquiry contributes to
further understanding of the interplay of disciplinary policies, rules, and laws with respect
to principals’ discretionary decision-making. As well, the effects of discretionary
decision-making may also be reflected in student attitudes and perceptions (Costenbader
& Merkson, 1998; Gall, 2010; Kupchik, & Ellis, 2008; Ruck & Wortley, 2002; Sheets,
1995; Soloman, 1992). This study has implications for current Canadian school
administrators since schools are more diverse, inclusive, and technologically advanced
than they were even a decade ago and, as a result, administrators face new and evolving
disciplinary challenges.

Additional information on how principals interpret their exercise of discretion is
required so that they may gain greater understanding of “the nature of the [student
discipline] situations” (Kilbourn, 2006, p. 571) in which they find themselves. The study
provides “detailed descriptions and analyses of particular practices, processes, or events”
so that principals’ practice can be more fully understood (McMillan & Schumacher,
2010, p. 325). As well, a “focus on the informal processes of policy formulation and
implementation” in contemporary school settings that reflects a “diversity of cultural
values” provides insight that could aid in anticipating “future issues” (p. 325). The

inquiry also adds to a “theoretical or practical knowledge base” of the nature of
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discretion as it is exercised in disciplinary decision-making that is “educationally
significant” (Kilbourn, 2006, p. 544, see also McMillan & Schumacher, 2010, p. 325) not
only to principals, themselves, as reflective practitioners, but also to educational policy-
makers and stakeholders at all levels.

1.10 Assumptions of the Study

The research is conducted and the data analyzed based upon the following

assumptions:

1. This study assumes the central claim of the law is positivist, that is, “it is
essential to a legal system that what the law is can be established without
considering what the law morally ought to be [emphasis in original]”
(Dyzenhaus, Moreau, & Ripstein, 2007, p. 3), and accepts the tenets of
modern legal positivism as the undergirding assumption, as defined in large
part by eminent legal scholar H.L.A. Hart.

2. The study assumes the pervasiveness of values in educational administration
and the recognition that administration is a “value-laden, even value-saturated
enterprise” (Hodgkinson, 1978b, p. 122), and that the administrator is
“constantly faced with value choices” (Hodgkinson, 1996, p. 109). It accepts
the subjectivist world view of scholar Christopher Hodgkinson’s (1978b,
1991, 1996) typology of values which provides the conceptual framework for
understanding values in educational administration.

3. The study assumes the participants answered truthfully since it examines only
the participants’ interpretation and perceptions of their exercise of discretion

in disciplinary issues. In the same way in which Tuten’s (2006) inquiry into
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high school principals’ decision-making processes “deals with the

administrator/leader’s perception of how they [sic] would solve a given

problem,” neither does this study “directly observe administrators making

decisions in the school setting” (p. 67). Thus, because the researcher was

“relying solely on the participant’s perception of how they [sic] make

decisions, [and] not [on] empirically observed reality,” (p. 67), the assumption

is that the participants were truthful in their responses.

1.11 Theoretical Framework
1.11.1 H.L.A. Hart’s Modern Legal Positivism
Burge-Hendrix (2008) submits “legal positivism is the currently dominant

analytical theory of law” (p. 1; see also Bix, 2005, p. 29; Cotterrell, 1989). More
specifically, a legal positivist position strives to “establish a study of the nature of law,
disentangled from proposals and prescriptions for which laws should be passed or how
legal practice should be maintained or reformed [emphasis added]” (Bix, 2005, p. 2), that
is, keeping “‘is’ and ‘ought’ (‘description’ and ‘prescription’) separate, understanding
that the second cannot be derived from the first” (p. 32). Moreover, legal positivism
contends that “it is in no sense a necessary truth that laws reproduce or satisfy certain
demands of morality though, in fact, they have often done so” (Hart, 1961, pp. 181-182).
The modern legal positivism of H. L. A. Hart (1994) includes the core presumption there
is not an “important necessary or conceptual connection between law and morality”
(p. 259) and the belief that legal and moral obligations are “conceptually distinct” (Hart,
1982, p. 147). As Hart (1983) observes, however, despite the prevailing belief in legal

positivism in the need for the separation of law and morals, the development of the legal
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system has been, in fact, “powerfully influenced by moral opinion” (p. 55; see also Hart,
1963, p. 1, Hart, 1961, p. 181). Hacker (1977) observes that Hart’s theory supports
classical legal positivism insofar as “what the law is, is one matter—to be discovered by
examining social facts. What the law ought to be is another matter—to be discovered by
applying moral principles” (p. 8).

This study assumes Hart’s (1994) theory of the law as a system of “primary rules
of obligation” (Hart, 1961, p. 151) that are “directed at citizens” (Bix, 2005, p. 33), and
“secondary rules of recognition, change, and adjudication” (Hart, 1961, p. 151) that tell
“officials how to identify, modify or apply the primary rules,” in addition to rules that
impose “duties” and others that confer “powers” (Bix, 2005, p.33). In short, “primary
laws [set] standards for behavior and secondary laws [specify] what officials must or may
do when they are broken” (Hart, 1962, p. 163). Furthermore, Hart’s (1961) legal system
contains a rule of recognition which “comprises the basic criteria of legal validity” within
the system and is justified by its acceptance (Bix 2005, p. 35). The criteria for this rule of
recognition include “a written constitution, enactment by a legislature, and judicial
precedents” (Hart, 1961, p. 98). Hart (1961) argues that while rules and principles are the
main form of social control, these “general standards” of behavior are communicated
through the devices of “legislation” and precedent” (p. 121). He suggests an important
fact remains: that although “general language” and ““authoritative example” of legislation
and precedent, respectively, provide guidance for human conduct, this guidance can be
limited (p. 123), and in the application of rules “the discretion left by language” is ‘“in
effect, a choice” (p. 124). Moreover, “whether precedent or legislation” is chosen to

communicate “standards of behavior,” it will, at times, when its “application is in
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question, prove indeterminate” and have an “open texture [emphasis in original]” (Hart,
1961, p. 124). As well, there is a “core of settled meaning” in cases of open texture that
constitutes the standard from which the official or decision-maker “is not free to depart”
(p. 140), and the exercise of discretion must align with this solid core of meaning.

Dyzenhaus (2002) notes that statutory provisions may be ambiguous because
ambiguity in language is “unavoidable” (p. 500). However, the “deliberate use of open-
textured language by the legislature” permits “interpretative delegates to develop the law
in accordance with their expert understanding of how it is best applied to particular
circumstances, including circumstances that could not have been anticipated” or which
may have “changed over time” (p. 500). He concludes that, as a result, “no hard and fast
distinction can be drawn between deliberate and inadvertent open-texturedness”
(Dyzenhaus, 2002, p. 500).

Hart’s (1994) concept of law is regarded as “‘soft positivism’” since it
incorporates “as criteria of legal validity conformity with moral principles or substantive
values” (p. 250). Bix (2005) notes that Hart’s “soft legal positivism” or “inclusive legal
positivism” finds that “while there is no necessary moral content to a legal rule (or a legal
system), a particular legal system may, by conventional rule, make moral criteria
necessary or sufficient for validity in that system [emphasis in original]” (p. 123). As
well, while “moral terms can be part of the necessary or sufficient criteria for legal
validity in a legal system,” Bix (2005) explains that for Hart “the use of moral criteria is
contingent—and derived from the choices or actions of particular legal officials—rather

than part of the nature of law (and thus present in all legal systems) [emphasis in
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original]” (p. 38). At different times, then, moral criteria may be either “necessary” or
“sufficient” conditions for legal validity (Bix, 2005, p. 38).

The second tenet of Hart’s modern legal positivism is the belief that “the courts
exercise a genuine though interstitial law-making power or discretion in those cases
where the existing explicit law fails to dictate a decision” (Hart, 1994, p. 259). Hart
(1983) suggests that when legal rules are applied, “someone must take the responsibility
of deciding what words do or do not cover some case in hand” (pp. 63-64). Since legal
rules and principles “guide only in a certain way” (Hart, 1994, p. 127), often there are
cases when “the law fails to determine an answer either way and so proves partially
indeterminate” (p. 252). It is in these instances, he argues, rules and principles have what
he terms “open texture,” where a balance is struck “in the light of circumstances, between
competing interests which vary in weight from case to case” (Hart, 1961, p. 132). This
“open texture” is what Bix (2004) terms “the inevitable uncertainty [emphasis in original]
in the application of terms and rules to borderline cases” (p. 153). Itis in these
“borderline” cases, (Bix, 2004, p. 166) or “‘hard cases’, controversial in the sense that
reasonable and informed lawyers may disagree about which answer is legally correct”
(Hart, 1994, p. 252), that the law is “fundamentally incomplete: it provides no answer to
the questions at issue in such cases [emphasis in original]” (p. 252). Such cases “are
legally unregulated and in order to reach a decision” the courts exercise “law-creating
discretion” in order to fill the gaps left by the incompleteness of the law (p. 252).
Discretion is used “in rendering initially vague standards determinate, in resolving the
uncertainties of statutes, or in developing and qualifying rules only broadly

communicated by authoritative precedents” (Hart, 1961, p. 132). Gavison (1987), too,
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contends judges “interpret the law” (p. 30) but emphasizes that abstract legal theory is of
no help to them in “hard cases” (p. 33). Nonetheless, “theories of precedent and
legislation” may “guide answers” in such cases or else “provide rationalizations to
decisions” (p. 33).

Discretion is necessary because of the “indeterminacy” of rules, that is, the
inability to determine or anticipate all future circumstances (Hart, 1994, p. 128). Bix
(2004) defines “indeterminacy” as being when legal questions do not have “unique
correct answers” (p. 97). In these cases, there is not “one uniquely correct answer to be
found” (Hart, 1961, p. 128) but, instead, an “answer which is a reasonable compromise
between many conflicting interests” (p. 128). Itis in cases of uncertainty, when
discretion is required, that Hart (1983) identifies the “problem of the penumbra” (p. 64).
This is a “penumbra of debatable cases in which words are neither obviously applicable
nor obviously ruled out” (Hart, 1958, p. 607). If this “penumbra of uncertainty” exists
“outside the hard core of standard instances or settled meaning” of all legal rules, then
“deductive reasoning...cannot [always] serve as a model” for judicial reasoning, and the
rationality of “legal arguments and legal decisions” must “lie in something other than a
logical relation to premises” (p. 64). If these “penumbral questions” in the gray area are
to be rational, however, the criterion that makes the decision sound is the “concept of
what the law ought to be” which “must be a moral judgment” (Hart, 1983, p. 64).
Discretion, then, is the “point of necessary ‘intersection between law and morals’” (Hart,
1983, p. 64). Hart (1983) argues where there is indeterminacy in rules and discretion is
exercised, judges are required to make their decisions in accordance with “broad

principles and established values” and to choose “at the higher level of principles or
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received values,” and not merely on what they think is “best” (p. 137). It is at those times
“that the judge must, when the explicit rules prove indeterminate, push aside his law
books and start to legislate in accordance with his personal morality or conceptions of
social good or justice” (p. 138). Furthermore, “judicial decision...involves a choice
between moral values, and not merely the application of some single outstanding moral
principle, for it is folly to believe that where the meaning of the law is in doubt, morality
always has a clear answer to offer” (Hart, 1961, p. 200). Hart (1983) refutes the
“mechanical application” (p. 70) of judicial decisions and, instead, identifies “the
intelligent decision of penumbral questions” as being “one made not mechanically but in
the light of aims, purposes, and policies” (p.71), although he cautions against being
“preoccupied” with the penumbra and considering “all questions...in light of social
policy [emphasis in original]” (p. 72).

Arguably, it is through the exercise of discretion that the rules-based positivism of
law may be reconciled with the subjective, value-laden judgments of administrators;
when they exercise discretion, principals through their decision-making can meet the
demands of both facts and values. In much the same way in which the exercise of
discretion by judges “is a freedom to apply their own moral beliefs or values, rather than
merely [being] a discretion to interpret the law in their own way” (Tebbit, 2005, p. 58), so
might principals also exercise discretion; however, for judges this freedom is not
unlimited and neither, one may assume, is it for principals. Thus, discretionary decision-
making may be one site where the objective realm of legal facts and rules accommodates
valuation in administrative decision-making. By considering administrative decision-

making in this way, then, the ways in which school administrators subjectively negotiate
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within the legal parameters of discretion in order to maintain their own values system
may be more fully appreciated.

1.11.2 Christopher Hodgkinson’s Typology of Values

Begley (2004) insists there must be movement beyond the mere “rhetoric of moral
leadership” because the “new reality of school leadership is responding to value
conflicts” (p. 15). This dissertation draws upon the notion of the pervasiveness of values
in educational administration and accepts the subjectivist world view of Hodgkinson’s
(1978b, 1991, 1996) typology of values. In acknowledging there are various types of
decisions made by individuals and groups, Hodgkinson (1978b) theorizes that “the
intrusion of values into the decision-making process is not merely inevitable, it is the
very substance of decision” (p. 59). He refutes a scientific and traditional systems theory
approach, arguing instead that central questions of administration are “philosophical”
(Hodgkinson, 1978a, p. 272). Gronn and Lacey (2004) note Hodgkinson has “strongly
enjoined leaders to ‘know thyself”” (p. 419). Hodgkinson (1983) argues against the
separation of fact and values in the positivist tradition, since “fact and value are always
inextricably intertwined” and focuses instead on administration, not management, where
the latter is a “relatively value-free” science (p. 12). He disagrees with Simon’s (1957)
“construction of means-ends chains” (p. 62) as a “series of causally related elements”
(p. 77) in rational decision-making, and disputes his criteria of “‘efficiency’ and
‘coordination’” (p. 61) in administration. Instead, Hodgkinson (1983) contends
“technology and modern organizations are committed to the metavalues of efficiency and
effectiveness but while they raise productivity they leach away meaning” (p. 16). Gronn

(2003a) maintains Hodgkinson has “tried to show that the decisions and actions of
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administrative and leadership practitioners, at all levels and in all spheres of action, are
informed by one or the other of...three value types” (p. 256).

Hodgkinson’s (1978b, 1991, 1996) typology of values provides the conceptual
framework for understanding values and valuation processes in educational
administration in this study. Values influence an individual’s decisions, choices, and
judgment (Hodgkinson, 1978b). Hodgkinson (1978b) describes values as “concepts of
the desirable with motivating force” (p. 120).8 Needs, wants, and desires are “sources of
value [emphasis in original],” and are related to the notion of motive (Hodgkinson, 1996,
p. 111). Motives, which are either “conscious reasons (pulls)” or “unconscious drives
(pushes),” or “some combination of both,” are also “a source of value [emphasis in
original]” (p. 111), and they “have a sort of push-pull correlation with consciousness and
the faculty of reason” (p. 112). As motives “provide a source of value, so value is a
source of attitudes” which themselves are manifestations of values at the “interface of
skin and world” (Hodgkinson, 1996, p. 112). How people “attend” in the world is a
“function of [their] attitudes” (Hodgkinson, 1996, p. 112). With values defined in this
way, their function in “making choices” is highlighted, underscoring the decision-making
aspect of administration (Begley, 2003, p. 3). Hodgkinson (1978b) contends that within
the realm of action there exists a dynamic continuum where, at one end, are “intensely
private” values while, at the other, there are public “purposive behaviours and strivings”

which can be “expressed verbally as ideals, summa boni, social norms, and cultural

8 Hodgkinson (1978) adapts his definition from Kluckhohn (1962) who defines a value as “a conception,
explicit or implicit, distinctive of an individual or characteristic of a group, of the desirable which
influences the selection from available modes, means, and ends of action [emphasis in original]” (p. 395).
Kluckhohn (1962) further characterizes it as “a preference which is felt and/or considered to be justified—
‘morally’ or by reasoning or by aesthetic judgments, usually by two or all three of these” (p. 396).
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standards [emphasis in original],” and which can be “objectified into systems of law,
codes of ethics, systematized philosophies and ideologies” (p. 109). Between “these
extremes lie[s] the gamut of attitudes, opinions, preferences” (p. 109). Begley (2004)
insists Hodgkinson’s (1978b, 1991) values typology is integral for “understanding
valuation processes” (p. 6), enabling “authentic leadership practices and ethical decision-
making within social contexts of increasing cultural diversity” (p. 4).

For Hodgkinson (1978b), values have two components—the axiological (good)”
or that which is “enjoyable, likeable [and] pleasurable,” and “the deontological (right),”
that which is “proper, ‘moral’, dutybound, or simply what ‘ought to be [emphasis in
original]”” (p. 110). He continues that good is a “matter of preference” and is essentially
“part of our biological make-up,” or else is “learned, [or] conditioned”” (Hodgkinson
(1978b, p. 110), while “right” is “a sense of collective responsibility, a conscience”
Hodgkinson, 1996, p. 116). The deontological, or “right”, is the dimension that causes
the most angst for administrators, since whenever the “desirable and the desired
contend,” what is required is a reconciling of “idiographic desires in favor of other more
nomothetic demands” (Hodgkinson, 1996, p. 116). The way the individual is able to
“validate, justify, determine, [and] rank order” (Hodgkinson, 1996, p. 116) these values
in given contexts is classified in four ways.

Hodgkinson (1978b; see also 1991, 1996) rank orders values in a hierarchy that
“classifies the grounds” for value judgments (p. 112) and creates the tension inherent in
making values conflict choices. At the bottom of the hierarchy are Type 111 (or
Subrational) Values; these values reflect individual preferences (p. 98), are “self-

justifying” and include personal taste (Hodgkinson, 1996, p. 117). Hodgkinson (1991)
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refers to Type 111 values as “primitives,” which correspond philosophically to logical
positivism, hedonism, and behaviorism (p. 98). Begley (1996) suggests Type 111 values
do not require “rational processing” the way Type Il values do and that they are the
“nonrational bases of thought and action” (p. 419). Situated above these values are Type
Il (or Rational) Values, which enlist reasoning and correspond with utilitarianism,
pragmatism, and humanism. Type Il Values are social and depend upon “collectives and
collective justification” (Hodgkinson, 1991, p. 98). Type I, identified as “the modal
administrative value orientation [emphasis in original],” corresponds to the organization
as a whole, where values are contextual and established by laws, traditions, and customs
(Hodgkinson, 1996, p. 120). Type Il Values are further classified as either Consensus
(Type 11B) or Consequence (Type I11A), which is a ““higher level” of rationality”
(Hodgkinson, 1996, p. 117). Type Il values are ultimately adjudged based on either
Type | or Type 111 values (Hodgkinson, 1978b, p. 112). Residing at the top of the values
framework, Type | (Transrational) Values, or “principles,” are those values which are
grounded in “ethical codes” and which go beyond reason and cannot be verified by logic
or rationality. Their “adoption implies some kind of act of faith, belief, [and]
commitment” (p. 99) and they are “highly idiographic” (Hodgkinson, 1996, p. 119). The
“typical administrative mode” (Hodgkinson, 1991, p. 122) is Type Il Values, although in
the end such decisions are made by referring to either Type | or Type 11l Values, or both,
and resolving the “dialectical tensions between principles and preferences” (p. 127).
Begley’s (2003) research supports these motivational bases as being behind the adoption
of particular values by administrators. He further suggests the “normative motivational

bases for administrative decision-making are the rational domains of consequences and
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consensus [Type I1],” with self-interest infrequently being a motivator, and ethics and
principles being used by administrators only in “special circumstances” (p. 7).

There are three ways a “value can be adjudged to be right [emphasis in original]”
(Hodgkinson, 1996, p. 117). As it moves upward in the hierarchy, if it agrees with the
majority “in a given collectivity or context” (p. 117) and is based on consensus, then it
becomes a Type IIB value; however, if some desired future state of affairs is the
consequence of the “pending value judgment” (p. 117), then it is a Type 1A value. Both
these values choices “enlist the reason,” and are “rational and social” for they are based
on “collectivities and collective justification (Hodgkinson, 1996, p. 117). The final value
level, Type I, is based upon a “conviction” that is manifested “in the acceptance of a
principle [emphasis in original] (Hodgkinson, 1996, p. 118).

The values hierarchy is especially helpful in resolving conflict between and
within levels of the paradigm (Hodgkinson, 1991; 1996). Hodgkinson’s (1991) general
rule is that when a values conflict occurs, the “lower ranking value should be
subordinated to the higher” (p. 146). However, an exception to this maxim, called “The
Principle of Most Principle,” exists; in certain situations the “summative knowledge” of
the decision-maker will “override the general logic” of the conflict resolution, and require
the leader’s “moral art” (p. 147). An example would be when an administrator knows a
colleague is incompetent. The value of “collegial solidarity” is in conflict with the
“larger interest of the organization” (p. 146) and by deciding to keep the employee on,
the administrator resolves the conflict at the Type I level of principle, even if it means the
organization will become less efficient. The other exception to the rule of “higher

subordinating lower” (Hodgkinson, 1996, p. 236) is called “The Principle of Least
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Principle” which requires the decision-maker to reduce conflict by invoking the lowest or
the “less principle” (p. 236). An example of this value conflict would be when the head
of an organization affected by “grievance group activity” works to keep “potential
controversy” away from the group level and to reduce it to the level of “individual
opinion” or a Type Il value level. Conflict within the same level must be reduced to two
values and resolved by “preference,” “dialogue,” “cost-benefit analysis,” or divine
intervention, depending upon the level at which the conflict appears (Hodgkinson, 1996,
pp. 238-240).

Hodgkinson (1978b) argues that while the resolution of value conflicts and the
“dialectical tension” that accompanies them is “a universal feature of the human
condition,” more than that it is “the administrative condition” (p. 121). He contends
administrative leadership is the ability to creatively resolve “moral conflicts” (p. 116),
and this must be achieved not by avoiding or resisting them, but by raising consciousness
of one’s values through philosophical reflection for “authenticity”, that is, being true to
one’s own personal morality (p. 187). He observes that policy decisions involving
administrative discretion can be times of intense “moral complexity” (p. 195). Thus,
administrators must know when to resolve conflicts on principle or at a lower, more
pragmatic, level. Alternatively, when the aims of policy are in contention among a
number of parties, administrators must consciously consider all relevant values and make
a judgment either by choosing one side (a Type | value) or by making a compromise
(Type 11B value). As a result, Hodgkinson (1978b) concludes, administrators would be

well-served by having a “rich personal value structure” (p. 195).
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1.12 Definitions of Key Terms
1. Discretion—in its legal sense, discretion typically resides in the field of
Administrative Law and is defined in Black’s Law Dictionary as “wise
conduct and management; cautious discernment; prudence; individual
judgment; the power of free decision-making” (Garner, 2009, p. 534). Bix
(2004) defines discretion as “the right or power to select among a range of
alternatives” (p. 54), and Handler (1992) maintains it is opposed to the “Rule
of Law” (p. 333).
2. Values—"concepts of the desirable with motivating force” (Hodgkinson,
1991, p. 110).
3. Valuation processes—are the linkages “between motivation and values and
between values and administrative action” (Begley, 2004, p. 4) which are the
“primary enabling strategy for authentic leadership practices [that are
professionally effective, ethically sound, and consciously reflective]”
(pp. 3-4). The processes occur within “multiple external and internal
environmental sources” (p. 10), such as the self, profession, organization,
community and spirituality.
1.13 Limitations of the Study
Findings of the study are limited by the number of participants and by the
geographic area in which they practice. The choice of ten participants contributes to a
more insightful and in-depth analysis than that provided by a greater number of
participants, since qualitative inquiry “focuses on the quality and texture of events rather

than how often those events occur” (Kilbourn, 2006, p. 552). The number of participants
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provides for depth of analysis, enough balance, and some representation of the larger
population, although the participants cannot be “presumed to be representative of all
principals in the geographic area of the study” (Ashbaugh & Kasten, 1984, pp. 203-204).
Mertens (2010) submits the “proof for generalizability lives with the reader, and the
researcher is responsible for providing the thick description that allows the reader to
make a judgment about the applicability of the research to another setting” (p. 430); thus,
the generalizability of the study is limited to the participants interviewed, since other
principals may respond differently. The research is based on the interpretations,
“recollections and perceptions of principals,” (Ashbaugh & Kasten, 1984, p. 204), and
the quality of the data is further limited by their selections of “the decisions they chose to
discuss, and their self-awareness and candor” (p. 204), their depth of understanding of the
topic and the information they shared during the interview (MacDonald, 1998). The
principals were asked to recall disciplinary situations and “different values might have
emerged if the focus had been on another aspect of administration” (Ashbaugh & Kasten,
1984, p. 204). Other principals may have chosen different situations and decision-
making experiences. As well, the document analysis is limited to the analysis of
legislation, relevant regulations, case law, and school policies authorizing the
discretionary actions of school administrators in Saskatchewan. The study is also limited
by the fact no school documents outlining discipline policies or codes of conduct peculiar
to the participants’ school were provided to the researcher (MacDonald, 1998).

In their study of principals’ decision-making in disciplinary issues, McCarthy and
Soodak (2007) note their interpretation of findings was limited by the fact that “no

attempt was made to match reported practices to actual practices” (p. 472); consequently,
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they recommend that future research employ “direct observations” which may serve to
“develop a richer understanding of how discipline policies are enacted in schools”

(p. 472). Biggs (1993), too, observes that inquiry into discretion “rarely focuses” on
actual educational practice (p. 56), although, as Begley (1999b) suggests, the “observable
actions” of individuals “may or may not be accurate indicators of underlying values” and
“true intentions” behind these actions maybe “transparently obvious” or deeply hidden
(p. 238). He also emphasizes that individuals may “deliberately or unwittingly manifest
or articulate one value while being actually committed to another,” which may
complicate the connection between “motivational” bases and values and values
interpreted by the participant and the researcher (Begley, 1999b, p. 238; see also Roche,
1999, p. 269). One way for the researcher to overcome this “value attribution” is to
develop a “partnership” with participants based on “mutual trust, good faith, and a
commitment to deliberate dialogue” about the value (Begley, 1999b, p. 243). Despite
Hawkins’s (1992) tangential argument for “empirical studies” into the nature of
discretion (see also Lacey, 1992), much current research does not clarify whether the
study is “descriptive of actual practice, or prescriptive of preferred practice” and
mistakenly imputes “goals and motives” of decision-makers based on unexamined
assumptions (p. 46). Such empirical methods are beyond the scope of this study. Given
privacy and confidentiality issues concerning student discipline in schools, and given the
sporadic, episodic, and unpredictable nature of administrator/student disciplinary
interactions, direct observation, in many cases, may not be feasible. McMillan and
Schumacher (2010) contend qualitative methods are preferred when topics under

investigation require confidentiality. Observation can be limiting because it focuses on
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“external behaviors and since the observer cannot “see what is happening inside people,”
the “selective perception of the observer may distort the data” (Patton, 1990, p. 244).
Therefore, this study focuses on the topic of discretionary decision-making from the
perspective of the lived experience of principals, and their interpretation and
understanding of their actions, and not from the phenomenon of discretionary decision-
making as it is observed in practice. Thus, the interpretation of findings of the proposed
research also is limited in this way.

1.14 Chapter Summary

Decision-making is generally considered the essence of administration.

Administrators in schools make decisions within a context that is established, in part, by
case law, legislation and regulations, school board policies, and social, organizational,
individual, and other values, and they interpret what these influences mean in specific
cases. That administrators exercise discretion in their decision-making is also well-
established. The exercise of administrative discretion can be seen as indispensible for the
pragmatic functioning of schools and as vital to the decision-making process, offering
school leaders flexibility and creativity. Discretion in decision-making is not absolute,
however, and school administrators must adhere to certain legal constraints in their
exercise of discretionary power. At the same time, educational administration is
considered to be a moral art and a value-laden enterprise. It can be argued that when
administrators exercise discretion they make choices that are influenced by personal,
professional, organizational, social, and other values. Many scholars have noted school
administrators exercise discretion in student disciplinary issues and, and a result, they

maintain administrators must work to achieve a balance between competing rights in the
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school setting, on one hand, and maintaining order and discipline, on the other; moreover,
they must exercise their discretion within a culture of accountability and transparency. It
follows, then, that in-school administrators’ interpretation and implementation of school
discipline policies, legislation, and case law can provide insight into both their
discretionary decision-making and their underlying application of values in student
disciplinary issues.

This study seeks to determine how school principals negotiate within the legal
parameters constraining their discretion in order to be faithful to their own value systems
when they deal with student disciplinary matters. The inquiry lends insight, through
description and explanation, into current knowledge of how principals make meaning of
their exercise of discretion in their disciplinary decision-making processes. The study
uses the concept of Hodgkinson’s (1978b, 1991, 1996) typology of values and H. L. A
Hart’s (1961, 1982, 1983, 1994) modern legal positivism as its undergirding theoretic
framework. By considering not only a paradigm of values in educational administration,
but also a “soft” positivist theoretical framework of the law, this study offers a fuller
appreciation than past studies of the application of values by principals as they engage in
disciplinary decision-making within legally fixed parameters to their administrative
discretion. In this way, through the latitude the law affords school officials when they
exercise disciplinary discretion, principals’ subjective, value-laden decision-making may
be reconciled with objective, modern legal positivism. Consequently, at the “practical”
juncture where discretion is exercised, the distinction between what is and what should
be, that is, “the line between fact and value,” becomes, at the very least, “blurred”

(T. Greenfield, 1978, p. 8).
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1.15 Overview of the Dissertation

The dissertation is organized in a seven-chapter format. Chapter One presents the
background to the problem, the purpose of the study, the significance of the study, the
limitations of the study, and the assumptions that undergird the theoretical framework.
Chapter Two presents a review of the applicable literature concerning discretion as it
appears from not only a legal but also a social-science perspective. The role of values in
administration is examined, in addition to the nature of discretion in administrative
decision-making and its role in issues of student discipline. Chapter Three presents the
methodology chosen for conducting the research, the population and sample, the design
of the interview protocol, the process used to obtain the data, and the method of analysis
of the data obtained. Chapter Four presents a document analysis of relevant provincial
legislation and school board policies authorizing principals’ exercise of discretion in
Saskatchewan. Chapter Five presents a description of the participants and the findings of
the data which include quotations from the semi-structured interviews. Chapter Six
presents a discussion of the eight emergent themes from the data, as well as an analysis of
the data, guided by the research questions. Chapter Seven presents conclusions based on
the analysis of the data and implications for relevant constituencies, as well as

implications for further research.
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CHAPTER 2

2 Literature Review

Efforts to capture the essence of discretion may prove elusive; as Hawkins (1992)
pointedly observes, “the topic is huge” and “no monograph can make claims to
comprehensiveness” (p. vi). This review of the literature traces the concept of discretion
from a brief historical perspective through to a consideration of its nature in law and the
requirements of its exercise. From there, discretion is analyzed first from a social-science
perspective and then from its place in policy implementation in organizations. The focus
is then narrowed to the school setting and, more particularly, to administrators’ exercise
of discretion in dealing with student disciplinary concerns. Relevant American and
Canadian cases that consider discretion are explored as well as the impact of discretion
upon student disciplinary issues. Finally, a potential lens for viewing discretion in
decision-making is offered as a guide for principals when they work with students on
behavioral issues.

2.1 Historical Perspective

The concept of discretion appears to have been long-associated with judgment,
discernment, and understanding. In the Bible, discretion and knowledge, counterparts to
the personification of wisdom, appear to be acquired as one grows and matures: “I,
wisdom, live with prudence/and | attain knowledge and discretion” (Proverbs, 8:12).
This notion reappears in the writings of medieval theologian and natural-law philosopher
Thomas Aquinas who considered man a rational being and reason as being “pivotal as the
source of legal validity” (Tebbit, 2005, p. 44). In his examination of the nature of sin,

Aquinas (1945) argues that “before a man comes to the age of discretion, the lack of
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years hinders the use of reason and excuses him from mortal sin” (p. 740). Aquinas’s
notion is echoed by eminent British jurist Sir William Blackstone (1771) who, in his
analysis of the rights of parents and child, identifies the age of twenty-one as the point at
which the “power of a father” over his children ceases, “for they are then enfranchised by
arriving at years of discretion” or at that point “when the empire of the father, or other
guardian, gives place to the empire of reason” (p. 453).

Gelsthorpe and Padfield (2003) claim discretion has been around “since Plato,”
and has been “equated with what remains after one has elucidated what the legislation or
law should be” (p. 2). In the history of English law, they maintain, discretion was
recognized under other names, such as “the Royal pardon,” or “the benefit of clergy,” or
exercised through indictments being quashed on “technicalities of language,” or the
“ability of women to offer pregnancy as a consideration in sentencing” (p. 2). They
claim their most significant finding from a historical perspective is that “however precise
the law, theory or policy might be, there is always a certain flexibility, ambiguity or
discretion in how it is applied in practice” (pp. 2-3). They conclude, quite simply, that
discretion is the difference between “the formal position and the actual practice”
(Gelsthorpe & Padfield, 2003, p. 3).

2.2 Golden Age of Discretion

King (2000), however, identifies the last three-quarters of the eighteenth century
as the “golden age of discretionary justice in England” (p. 1). At that time the “criminal
justice system relied on the participation of a wide range of social groups at almost every
stage in the prosecution process and gave them extensive discretionary powers” (King,

2000, p. 1), despite the fact the prevailing legal handbooks appeared “rigid and
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inflexible” (p. 2). Furthermore, there were many “interconnected spheres of contested
judicial space” in the criminal justice system, wherein “deeply discretional choices were
made” (p. 1). For example, when “jury nullification and mitigation” were at their peak,
acquittal rates were high, and the pardoning system, with judges’ rights to automatically
“reprieve many capital convicts,” extended sentencing options (p. 355). Pretrial
processes, such as choices whether or not to prosecute, the type and length of
punishments, as well as the type of charge issued, suggested the participants in criminal-
justice decision-making exercised “wide and often almost untrammeled discretion”

(p. 355). Magistrates, too, “enjoyed important freedoms” and dealt with many
“indictable property offenders informally” (p. 356). Prosecutors also “maintained
considerable flexibility between committal proceedings and trial” (p. 356). As a result,
the criminal justice system appeared as a long and complex series of decision-making
processes, wherein decision-makers acted “primarily on the basis of their own interests,
interactions, and ideas of justice” (p. 356) and countless opportunities existed for the
exercise of discretion.

Discretionary power was exercised by numerous groups throughout the justice
system—from the laboring poor who could choose whether or not to prosecute, to the
middling class who had extensive leeway to pardon or to charge if they were property
victims and to act as jurors in acquitting or reducing the charges against property
offenders, to the ruling elite’s and the assizes judges’ exercise of their sentencing power
(p. 360). King (2000) observes the law at that time was an area of “contest and
negotiation”” among all social groups in England, where “factors such as youth, gender,

family property, previous offences, good character and the nature of the offence” would
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be criteria upon which all groups could agree in sentencing (p. 361), and a site where
groups could resolve disputes, air their grievances, or express opposition to game and
excise laws, for example. He further notes justice was an “approximate word,”
represented by “hurried trials, overawed prisoners, ambivalent judges [and] convictions
on flimsy evidence” (p. 371), in addition to “gender- and property-based qualifications”
for jurors and judges. Nonetheless, justice was essential to the “rhetoric of the ruling
elite,” and the law had to be “seen, in part, at least, to work™ (p. 371) so that they could
ensure their dominance, the middling class could protect their property, and the laboring
poor could use it to “appeal for wages or relief” (p. 373).

The elite, however, found “rituals, discretionary opportunities and legitimating
functions of the law” to be only marginally useful in maintaining their dominance over
other social classes (King, 2000, p. 372). As a result, in order to strengthen their
authority, the ruling class also exercised power through “terror, exploitation and bloody
sanction,” in addition to “negotiation” and “accommodation,” so as to establish control
over the “laboring poor” and the “middling sort” (p. 373). Thus, the law was used not
only to maintain and support the status quo but also to legitimize the ruling elite who
were able then to govern England without a police force or an army (p. 373).

2.3 A. V. Dicey’s Law of the Constitution

A. V. Dicey (1885), in his analysis of the law of the English Constitution,
distinguished between the principle of the rule of law and the exercise of discretionary
power: he found the two incompatible. Wade and Forsyth (2004) comment that this
belief currently does not contain much truth and contend the point is not that

discretionary power should be eliminated, but that the law should “control its exercise”
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(p. 343). Dicey (1915), however, identifies the sixteenth and seventeenth centuries in
England, from the “accession of the Tudors” to the “expulsion of the Stuarts,” as an
historical period in which the French system of “droit administratif” potentially could
have gained a foothold in that country (p. 365). Droit administratif, which was
“absolutely foreign to English law,” was a wide discretionary authority whereunder the
“relation of individual citizens to the state is regulated by principles different from those
which govern the relation of one French citizen to another” (Dicey, 1915, p. 383) and
“the government, and every servant of the government, possesses, as representatives of
the nation, a whole body of special rights, privileges, or prerogatives” based on different
principles (p. 332). This system contradicts “modern English convictions as to the
rightful supremacy or rule of the law of the land” (Dicey, 1885, p. 203); as a result, it
failed to be enacted in England, because it was fundamentally inconsistent with the rule
of law.

Dicey (1915) takes great care to contrast the English rule of law with droit
administratif in France where judges “are under no circumstances to disturb the action of
the administration,” which could lead “to the exemption of every administrative act, or, to
use English terms, alleged to be done in virtue of the [administrative] prerogative, from
judicial cognizance” (p. 366). In tracing the history of the rule of law, Dicey (1915) also
criticizes the situation in seventeenth-century England when the “[Royal] prerogative was
something beyond and above the ordinary law,” and was not unlike the “foreign doctrine
[droit administratif] that in matters of high policy the administration has a discretionary

authority which cannot be controlled by any Court” (p. 366).
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In his lengthy defence of the rule of law, Dicey (1885) acknowledges the “rightful
supremacy” of the “rule of the law of the land” (p. 203), which serves as a fundamental
principle of the unwritten Constitution in England, which, in turn, owes its existence to
the “ordinary law of the land” (p. 216). The rule of law is, among other things, the
“absolute supremacy or predominance of regular law as opposed to the influence of
arbitrary power, and excludes the existence of arbitrariness and prerogative, or even of
wide discretionary authority on the part of government” (p. 215). It also recognizes the
equality of all people before the law, where no one is above the law and where “no man
is punishable” or can be made to suffer unless there is a “distinct” breach of law
established in an ordinary manner before the Courts (Dicey, 1885, p. 172). He maintains
the “absence of arbitrary power on the part of government” in England, even during the
last part of the nineteenth century, distinguishes that country from other European nations
where “persons in authority [exercised]...wide, arbitrary or discretionary powers of
constraint” (Dicey, 1885, p. 172), such as exemplified by the principle of droit
administratif in eighteenth-century France, and insists “there exists in England no true
droit administratif” (Dicey, 1915, p. 386).

In arguing for Parliamentary sovereignty in England, Dicey (1885), nonetheless,
recognizes that although there are times the English executive requires the right to
exercise discretionary powers,” such as in times of war, “the English Courts must
prevent, and will prevent at any rate where personal liberty is concerned, the exercise by
the government of any sort of discretionary power” (p. 338). In England, “the fact that
the most arbitrary powers of the English executive must be exercised under Act of

Parliament” then places the government, even with wide authority, “under the

www.manaraa.com



53

supervision, so to speak, of the Courts” (p. 339). He identifies the dichotomy between
ordinary law and discretionary power when he concludes that the English Parliament is
the “supreme legislator” (Dicey, 1885, p. 340), but that laws are subject to judicial
interpretation. As he reasons, “from the moment Parliament has uttered its will as
lawgiver, that will becomes subject to the interpretation put upon it by the judges of the
land” because judges “are disposed to construe statutory exceptions to common law
principles” (Dicey, 1885, p. 340).
2.4 The Nature of Discretion

More recently, Hawkins (1997), in his analysis, defines discretion as “the means
by which the words of law are translated into action” (p. 140), and posits that discretion
has long been considered by both lawyers and social scientists, albeit from divergent
perspectives (Hawkins, 1992). Lawyers, he claims, are concerned with “decision-making
procedures and questions about the scope for the play of individual judgment afforded
within a structure of rules...discretionary power...official authority...[and] questions of
legitimacy” (p. v). Social scientists, on the other hand, seek “understanding of the ways
in which people reach decisions, and how various social, economic, and political
constraints act upon the exercise of choice,” and see the law as “merely one set of
restraints upon, or guidance for, individual action among a varied array of social forces”
(p. v). Hawkins (1992) suggests both groups are interested in ways discretion may be
limited or guided: for lawyers, “in terms of legal constraint by rules, procedures, or forms
of accountability,” and for social scientists, in terms of the other constraints upon choice,
“including those which officials and organizations impose upon themselves,” such as

“incentives or disincentives to forms of behavior, questions of socialization or training, or
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the importance or organizational routines” (p. v). This study seeks to enhance
understanding in both realms.
2.5 Discretion as a Legal Concept

Bell (1992) distinguishes between the “varying degrees of choice” in the
interpretation and application of discretion, such as “deliberately created discretion”
provided for in law, in addition to the “leeway of interpretation and other situations of
choice of a less deliberate kind” (p. 98). Discretion, then, exists in its formal role in law,
and Schneider (1992) points to the tension that exists between the concept of rules in law
and discretion, believing that “despite the recognition of the primacy of rules...discretion
is both invaluable and inevitable” (p. 48).

Formal discretion falls under the ambit of administrative law, a “coherent system
of principles” (Jones & de Villars, 2004, p. xi) wherein cases are contextually based. In
many areas of law, rules, as differentiated from principles, provide certain answers to
“legal problems arising from particular fact patterns” (p. xi); however, the general
principles which constitute administrative law provide a most challenging aspect insofar
as they provide “no single correct answer to a problem” (p. xi). Unlike in other areas of
public law where the application of rules generally results in “definite answers” to
problems arising from facts (Jones & de Villars, 2004, p. xi), the application and
consideration of general and “competing principles of public policy” (p. xi) are used in
administrative law to find solutions. As a result, one of the main challenges
administrative law presents is that the contexts within which cases appear are so diverse
and complex that it may be difficult to achieve anything but an application of broad

principles to the facts as they are presented, and “to glean precedential dicta from such
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cases without referring to general principles” is “exceedingly difficult” (Jones & de
Villars, 2004, p. xi). In the absence of rules, then, each case must be considered on “its
own merits,” and, as a result, discretion will be “exercised differently in different cases”
(Jones & de Villars, 2004, p. 192). Mullan (2001) envisions discretion in administrative
law as a continuum “characterized at one end by extremely broad, unstructured
discretion,” while “at the other end of this spectrum, there are provisions that depend
upon the application of legal terms sharply defined either in the statute itself or by clear
common law principle” (p. 108). In short, there is “no bright line distinction” between
questions of law and the exercise of discretionary powers (p. 109). He concludes “the
resolution of questions of law will involve almost invariably elements of judicial
discretion, and the exercise of discretion is just as invariably constrained in some
measures by legal principles” (Mullan, 2001, p. 108).

Grey (1979) argues “if administrative law is seen as the study of the use of power,
one of its most important interests is discretion, since the limits on discretion are at the
same time the limits on the power that anyone can have in our type of democracy”

(p. 107). He continues that discretion may best be defined as “the power to make a
decision that cannot be determined to be right or wrong in any objective way”; this power
creates “rights and privileges” but does not determine by whom they are held (p. 107).
Discretion positively confers power upon officials when they require more freedom than
a “detailed system of rules” allows (Galligan, 1986, p. 2). Wade and Forsyth (2009)
conclude “all legal power, as opposed to duty, is inevitably discretionary to a greater or

lesser extent” (p. 259).
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Jones and de Villars (2004) further distinguish between the notions of duty and
discretion when they submit that many delegated powers do not allow for the exercise of
discretion, such as the power given to an immigration officer who has the duty to admit
Canadian citizens into Canada but who has “no discretion to decide—as a matter of law
—who is a citizen or whether that citizen can be excluded from Canada; on the contrary,
the officer has a duty to admit citizens into the country” (p. 87). Furthermore, they
contend it is necessary to determine if the powers delegated are “really duties,” or
powers “which are discretionary in nature” (p. 86), if the administrative powers can be
“sub-delegated” (p. 85) to others, and if the “general duty to be fair” or the “principles of
natural justice” (p. 85) apply. Grey (1979) maintains discretion is usually “coupled with
a duty,” although the duty simply may be to exercise the discretionary power or to “act
honestly and in good faith” (p. 108). Thus, “review of discretion means determining how
far the power extends and at what point the ‘duty’ is ignored and the correlative ‘right’
violated” (p. 109). At that point the courts will interfere (Grey, 1979).

Although there is no established standard as to when discretion should be
exercised, reasons that discretionary power may be delegated include the following:

(a) the difficulty of providing a rule which is applicable to all cases;

(b) the difficulty of identifying all of the factors to be applied to a particular case;

(c) the difficulty of weighing those factors;

(d) the need to provide an easy vehicle for changing the considerations to be

applied to the problem over time;

(e) the complexity of the issue; and
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(F) the desire not to confer vested rights on a particular party (which might be
called the ‘short leash’ principle). (Jones & de Villars, 2004, p. 86)

Galligan (1986) adds discretion is necessary because of the “vagaries of language,
the diversity of circumstances, and the indeterminacy of official purpose” (p. 1). Bix
(2004), in distinguishing indeterminacy from predictability in law, contends the former is
based on the vagueness of language; contradictions within the law; the many exceptions
to, and the inconsistency and overlap within, rules; the “indeterminacy of precedent,” and
the “indeterminacy in applying general principles to particular cases” (p. 97).

The Supreme Court of Canada considers the standard for vagueness in Canadian
Foundation for Children v. Canada (2004), a case involving parents’ and teachers' use of
reasonable force to correct children in their care. McLachlin C. J. submits that the law
“must set an intelligible standard” for those who are governed and for those who “must
enforce it”; however, a vague law does not “provide an adequate basis for legal debate”
(para. 15) and, as a result, puts “too much discretion in the hands of law enforcement
officials, and violates the precept that individuals should be governed by the rule of law,
not the rule of persons” (para. 16). As a result, “legal requirements for precision” must
be applied to a statute (para. 14), since “legislators can never foresee all the situations
that may arise, and if they did, could not practically set them all out” (para. 17).
McLachlin C. J. concludes “areas of uncertainty exist” in our legal system, and “judges
clarify and augment the law on a case-by-case basis,” whereby their “decisions may
properly add precision to a statute” (para. 17) so that “discretionary decision making” is
not left for police officers and the judiciary to resolve on an “ad hoc and subjective basis”

(para. 16).
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Others believe discretion may be exercised to “fill in legislative gaps” (Baker v.
Canada, 1999, para. 54), although the Supreme Court acknowledges “there is no easy
distinction to be made between interpretation and the exercise of discretion; interpreting
legal rules involves considerable discretion to clarify...and make choices among various
options” (para. 54). LaViolette (2008) argues, however, not all judicial discretionary
decisions are able “to fill these [legislative] gaps in any coherent, consistent and policy
driven way” (p. 667), citing advances in reproductive technologies and changing social
conditions with respect to parenting as examples of current gaps which present challenges
for family law reform.

2.5.1 Language of Discretion

The language used in legislation delegating discretionary power provides the basis
for its exercise. Mullan (2001) observes the “use of the term ‘may’ or ‘may in its
discretion’ in the language of the empowering section [signifies] the presence of a
discretionary power” (p. 105). He continues that it “connotes choice over a course of
action as opposed to a duty to take action or to make a particular decision based on
closely worded legislative language or even existing common law principles” (p. 105).
When a statutory power or authority is conferred by the use of the word may, Sullivan
(2008) explains, “the implication is that the power is discretionary and that its recipient
can lawfully decide whether or not to exercise it” (p. 70). When may is used in
legislation, “the issue that arises in these circumstances is not the meaning of the word
‘may,” but rather the nature and extent of the discretion that is enjoyed by the recipient of
the power” (Sullivan, 2008, p. 70); in other words, “the use of ‘may’ implies discretion,

but it does not preclude obligation” (p. 71). Sullivan (2008) observes “the duty, if it
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arises” from the use of the word may, must be “inferred from the purpose and scheme of
the Act or from other contextual factors” (p.73). The use of the word shall, on the other
hand, often overlaps “conceptually and in practice” with may; however, the two concepts
are not “mutually exclusive categories” and the two words are used in various ways in
legislation (Sullivan, 2008, p. 69). Sullivan (2008) concludes that the issue is not the
meaning of the word may, but, in more recent case law, the “degree [emphasis in
original]” (p. 73), “scope” (p. 74) and context of the discretion conferred.

Focusing on the relational and conditional aspects of discretion, Mullan (1993)
alludes to the “broad, subjectively-worded grant of discretionary power” (p. 176), that is,
the way it is perceived or interpreted. Similarly, Wade and Forsyth (2009) refer to the
“subjective element in all discretion” (p. 355), and note that sometimes “it is plain from
language and also from context that the “discretion granted is exceptionally wide” (Wade
& Forsyth, 2004, p. 420). However, the limits upon discretion (i.e., acting reasonably, in
good faith, and upon proper grounds) are such that no matter “how subjective the
language” is, there is protection against the “abuse of power” that was not authorized
under the Act (Wade & Forsyth, 2004, p. 420).

2.5.2 Requirements for Discretion

Discretion is not absolute. Wade and Forsyth (2009) maintain the courts are
required to limit discretionary power in such a way that “strikes the most suitable balance
between executive efficiency and legal protection of the citizen” (p. 286). As Jones and
de Villars (2004) point out, in much the same way in which power must be restrained,
“unlimited discretion cannot exist” (p. 186) and, as a result, “very few discretions are

completely unfettered” (p. 87). Legislation usually enumerates the “factors which delimit
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the amount of the discretion delegated” (Jones & de Villars, 2004, p. 88). In Roncarelli
v. Duplessis (1959), the Supreme Court of Canada outlined the parameters for discretion
when Rand J. ruled on its behalf that “there is no such thing as absolute and untrammeled
‘discretion,”” or action that is “taken on any ground or for any reason that can be
suggested to the mind of the administrator” (p. 140). Furthermore, a court cannot
contemplate “an unlimited arbitrary power exercisable for any purpose, however
capricious or irrelevant, regardless of the nature or purpose of the statute” (p. 140).
Mullan (2001) points out the Supreme Court in Roncarelli (1959) also referred to
“underlying constitutional values, such as freedom of religion and speech” as restricting
very “broad statutory discretions” (p. 128). Discretionary power must be “wielded only
by those to whom it is given,” and those so delegated “should retain it unhampered by
improper constraints or restrictions” (Wade & Forsyth, 2009, p. 259). McLachlin (1992)
adds the exercise of discretion must “conform to a normative framework (substantive and
procedural)...coined the decision-maker’s ‘jurisdiction’” (p. 173). Jurisdiction is
determined, in part, by “statutory construction...the nature of the interests to be protected
and the character of the decision and the decision-maker” (p. 173). Courts also are
inclined to acknowledge a “duty of fairness,” in the exercise of discretionary power,
which McLachlin (1992) defines as a “less strict application of the two principles of
natural justice: the rule against bias...and the right to be heard” (p. 174).

The Supreme Court of Canada, in Suresh v. Canada (2002), a case that involved a
Sri Lankan refugee who was deemed to pose a security threat to Canada and who fought
a deportation order, outlines further requirements for the exercise of discretion. The

Court ruled a discretionary decision may be set aside only if “it was made arbitrarily or in

www.manaraa.com



61

bad faith, it cannot be supported on the evidence, or the Minister failed to consider the
appropriate factors” (Suresh v. Canada, 2002, para. 29). According to the Court the
ultimate question in discretionary decisions is “always what the legislature intended”
(para. 30), and must include the “weight of particular factors” (para. 37), that is, the
“relevant” ones (para. 37) to be considered, in addition to the “relative expertise of the
decision-maker” and the “purpose of the legislation” (para. 31) in finding a balance “of
various interests” (para. 31). In exercising the discretion the individual “must evaluate
not only the past actions of and present dangers to an individual...but also the future
behavior of the individual” (Suresh v. Canada, 2002, para. 116).

2.5.3 Canadian Charter Guarantees

The guarantees enshrined in the Canadian Charter of Rights and Freedoms
(Charter) also act “as a limitation on the scope of discretion and the manner of its
exercise” (Mullan, 2001, p. 122), and can “act as a brake on apparently broad discretions”
(p. 123). McLachlin (1992), on the other hand, points to the introduction of new areas of
discretion conferred by “the language in which the rights and freedoms [of the Charter]
are cast... [which are] broad and open-textured. What does free speech mean? Liberty?
Equality?” (pp. 170-171). She goes on to describe how judges “faced with this sort of
language must shape and carve and sometimes limit it, like a sculptor shapes a stone,
finding the ultimate shape within the undefined block™ (p. 171). Such is the language
that “confers wide discretionary power” (p. 170).

In Baker v. Canada (1999), however, L’Heureux-Dubé J. defines the notion of
discretion as referring “to decisions where the law does not dictate a specific outcome, or

where the decision-maker is given a choice of options within a statutorily imposed set of
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boundaries” (para. 52). She contends it is “inaccurate to speak of a rigid dichotomy of
‘discretionary’ or ‘non-discretionary’ decisions,” since the “degree of discretion” can
range from “where the decision-maker is constrained only by the purposes and objects of
the legislation,” to “where it is so specific that there is almost no discretion involved”
(para. 54). The Court also notes that although “courts should not lightly interfere with
such [discretionary] decisions,” discretion must be exercised in a manner that is
“consistent” with the rights and freedoms entrenched in the Charter (para. 53). In
articulating guidelines for the judicial review of discretion, the Court not only recognizes
the deference usually given to discretionary decision-making, but also points out that
although ““discretionary decisions will generally be given considerable respect, discretion
must be exercised in accordance with the boundaries imposed in the statute, the principles
of the rule of law, the principles of administrative law, the fundamental values of
Canadian society, and the principles of the Charter” (Baker v. Canada, 1999, para. 56).
Mullan (2001) wonders if the Court in Baker (1999) intended the reference to the
Charter as a rhetorical device” or if it was to “have a bite?” (p. 128). If so, he predicted a
decade ago, the courts “may be on the verge of a new era of controlling executive
discretion by reference to implied constitutional principles” (Mullan, 2001, p. 129).
However, in the days before the Charter, “courts were often much more alert in their
scrutiny of the exercise of discretionary power” since they considered themselves
guardians of the “underlying values of Canadian society” against “statutory bodies with
no particular insights in such matters and likely to be influenced unduly by more
parochial or narrow concerns” (Mullan, 2001, p. 14). Nonetheless, grounds for a review

of the abuse of discretion include “bad faith, acting for an improper purpose or motive,
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taking account of irrelevant factors, failing to take account of relevant factors, undue
fettering of discretion, and acting under the dictation of someone without authority”
(Mullan, 2001, p. 100).

2.5.4 Acting Reasonably and in Good Faith

Wade and Forsyth (2004) claim the courts will not support “arbitrary power” and
“unfettered discretion” (p. 343). To these ends, they insist, the courts have declared
there are “restrictive principles” regarding the exercise of discretion so that it must be
“exercised reasonably and in good faith,” for “proper purposes only,” in “accordance
with the spirit as well as the letter of the empowering Act,” and they have imposed
“stringent procedural requirements” (Wade & Forsyth, 2004, p. 343). Grey (1979)
maintains there is not always a duty to exercise discretion in every case, although
discretion, if provided for, must be exercised. He argues that even when there is a duty to
act, it must be in good faith, uninfluenced by irrelevant considerations or motives,
reasonable and within the statutory bounds of the discretion (Grey, 19